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REPLY TO PLAINTIFFS’ BRIEF IN 
OPPOSITION TO DEFENDANT’S 

MOTION TO DISMISS 
 

 Comes now Eli Research, Inc. (“Eli”) and in accordance with Rule 15.7 submits this Reply to 

Plaintiffs’ Brief in Opposition to Defendant’s Motion to Dismiss.  Eli continues to rely on the arguments set 

forth in its previously submitted Motion and Memorandum of Law and only addresses what can arguably be 

deemed new issues raised by the Plaintiffs’ brief.  Plaintiffs’ Wage and Hour and fraud claims should be 

dismissed for the following reasons: 

 1. Ms. Hittle’s claims for unearned amounts do not fall under the Wage and Hour Act. 

The amounts allegedly owed to Plaintiff Hittle (“Ms. Hittle”) do not constitute severance or earned 

wages, and therefore, they cannot serve as the basis for a Wage and Hour claim.  Ms. Hittle alleges that she 

was guaranteed payment of her $150,000 salary for a full year regardless of whether she actually worked for 

Eli for a full year.1  (Complaint ¶¶ 12, 14-15).  Indeed, as Ms. Hittle has plead the facts in this matter, it 

appears she contends that Eli would be obligated to pay her even if she voluntarily resigned from the 

company.  Ms. Hittle specifically claims that she is owed $106,250.00, representing the balance of her year’s 

“contract” with Eli  (Complaint 47).  Ms. Hittle does not dispute that she was paid for the first three months 

of her employment with the company. 

 A balance owed on a contract for employment for a guaranteed term does not constitute severance 

and is a claim for unearned future wages.  Although no North Carolina case addresses this distinction 

expressly, cases from other jurisdictions are instructive.  See eg. Acradyne Inc. v. Travelers Cas. & Sur. Co. of 

                                                        
1 Eli disputes the existence of any valid contract between itself and either Plaintiff. 
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America, 2008 WL 111188 (9th Cir. (Or.) January 10, 2008); Stevenson v. Branch Banking & Trust Corporation, 159 

Md.App. 620, 645, 861 A.2d 735, 749 (2004); Barsky v. Beasley Mezzanine Holdings, LLC, 2004 WL 1921156 

(E.D.Pa 2004).2  The 9th Circuit Court of Appeals best described the distinction between severance and the 

balance owed on a contract for employment for a guaranteed term in Acradyne when it stated, “[claimant’s] 

post-employment salary continuation is inversely related to his period of employment: The shorter his period 

of employment, the more he was to be paid post-employment.  Such a scheme can hardly be viewed as additional 

compensation for work actually performed.”  Arcadyne. (emphasis added).  The amounts Ms. Hittle seeks pursuant to 

her alleged employment contract are analogous to those described in Arcadyne and do not constitute wages or 

severance as a matter of law.  Accordingly, Ms. Hittle’s claims under the North Carolina Wage and Hour Act 

must fail. 

2. Plaintiffs’ allegations do not support a claim for fraud under North Carolina law. 
 

Plaintiff’s allegations supporting their fraud claims can be summarized in one sentence:  Eli 

defrauded us because it refused to pay us.  Mere nonperformance of an alleged contract is not sufficient to 

establish fraud or the necessary fraudulent intent to support a claim for fraud.  See Brandis v. Lightmotive 

Fatman, Inc., 115 N.C. App. 59, 67, 443 S.E.2d 887, 891 (1994); Strum v. Exxon Co., 15 F.3d 327, 329 (4th Cir. 

1994).  Plaintiffs appear to argue that their claims should go forward because they used the “magic words” 

constituting the elements of fraud under North Carolina law.  (Plaintiffs’ Brief in Opposition to Motion to 

Dismiss, p. 16).  The mere use of the words “misrepresentation,” “intended to deceive,” and “false when 

made,” however, does not support a claim for fraud where those words are used to modify the same factual 

allegations pled to support a claim for breach of contract.  Allegations sufficient to support fraud must be 

separate, identifiable and distinct from allegations used to support a claim for breach of contract.  Because 

North Carolina law does not permit litigants to manufacture tort disputes out of simple claims sounding in 

contract, Plaintiffs’ fraud claims should be dismissed.  Strum, 15 F.3d at 329. 

 

 

                                                        
2  Unpublished opinions are attached and have been served on opposing counsel. 
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3. Plaintiffs’ own allegations defeat their claims for fraud. 

Plaintiffs intend to establish fraud by alleging that Eli never intended to honor the terms of their 

alleged employment contracts.  The Plaintiffs’ allegations, taken as true, do not support such a conclusion and 

require the dismissal of their fraud claims.  Although the Plaintiffs seek to rely on Brandis, supra, to support 

their fraud claims, their reliance is misplaced because the facts alleged by the plaintiff in Brandis are 

distinguishable from those alleged by the Plaintiffs in this case.  In Brandis, the plaintiff alleged that he had 

been guaranteed employment for a specific term, that he relocated his residence to begin his employment, 

and that before he could begin working for the defendant, he was informed that someone else had been given the job.  

Brandis, 115 N.C. App. at 65, 443 S.E.2d at 889-890.  Here, Plaintiffs allege that they negotiated employment 

contracts with Eli, that they began working pursuant to those contracts, that they worked for three months, 

that Eli paid them pursuant to their alleged employment contracts for three months, and that Eli terminated 

their employment.  Therefore, Plaintiffs’ own allegations, taken as true, demonstrate Eli’s compliance with 

their alleged agreements and defeat their conclusory statements that Eli never intended to honor those 

agreements.  Therefore, the Plaintiffs’ fraud claims must fail.    

CONCLUSION 

For the foregoing reasons, Eli Research, Inc. respectfully contends that its Motion to Dismiss should 

be ALLOWED and that the Court should dismiss the Plaintiffs’ Wage and Hour and fraud claims as a matter 

of law.  

Respectfully submitted, March 4th, 2008. 

BROWN LAW LLP 
 
     By: /S/ Jessica C. Tyndall                      . 
      GREGORY W. BROWN 
      NC Bar # 26238 / VA Bar # 36369 

JESSICA C. TYNDALL  
      NC Bar # 28475 / SC Bar # 76424 
      5410 Trinity Road, Suite 116 
      Raleigh, North Carolina 27607 
      PH: (919) 719-0854 
      FX: (919) 719-0858  
      gregory@brownlawllp.com 

jessica@brownlawllp.com 
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CERTIFICATE OF SERVICE 

 I hereby certify that on the 4th day of March 2008, a copy of the foregoing REPLY TO 
PLAINTIFFS’ BRIEF IN OPPOSITION TO MOTION TO DISMISS was served on the following 
counsel of record pursuant to the North Carolina Rules of Civil Procedure: 
 
Lynn Fontana 
Attorney at Law 
115 E. Main Street 
Raleigh, North Carolina 27701 
Attorney for Robert D. Warren and Lyn Hittle 
 

       /s/ Jessica C Tyndall  . 
                 BROWN LAW LLP 
 
 

 

 
 
 
 
 
  

 










































